UN TED STATES
V.
HE RS G- THOMAS BENNETT

| BLA 94-872 Deci ded June 25, 1998

Appeal of a Decision by Admnistrative Law Judge John R Ranpton, Jr.,
holding a Native allotnent applicant entitled to an allotnent. A 0842.

Reversed, Native allotnent application rejected.

1.

A aska: Native Alotnents

Athough a Native filing an allotnent application for
vacant, unreserved public lands prior to 1935 was not
required by statute or regulation to establish 5 years
of substantially continuous use and occupancy, when
the land was wthdrawn at the tine the application was
filed the applicant was required to establish occupancy
prior towthdranal of the land to establish a
preference right.

Administrative Authority: Generally--A aska: Native
Al ot nents

As long as legal titleto public lands remains in the
Lhited Sates, the Secretary of the Interior is not
estopped by principles of res judicata or finality of
admni strative decision fromcorrecting or reversing an
erroneous deci sion by his subordinates or predecessors.

A aska: Native Al otnents--Evidence: Preponderance--
Bvidence: Prina Facie Case

In a Gvernnent contest of a Native all ot nent

appl i cation, the Governnent bears the burden of
presenting sufficient evidence to establish a prima
facie case of invalidity, and the Native applicant
bears the burden of proof by a preponderance of the
evi dence once a prina facie case i s established.
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4. A aska: Native Allotnents

In order to establish a preference right to an
allotnment of |and previously wthdrawn for a national
forest, a Native applicant nust establish prior
occupancy of the land. Such occupancy necessarily
requi res substantially continuous use and occupancy at

| east potentially exclusive of others. Use by a Native
of land occupi ed by third parties, who erected and used
the structures thereon under claimof title, does not
establ i sh Native occupancy at |east potentially

excl usi ve of others.

APPEARANCES Regina L. Seater, Esq., (fice of the Regional Solicitor,
Anchorage, A aska, for the Bureau of Land Managenent; Robert A Maynard,
Esq., Gfice of the General (ounsel, U S Departnent of Agriculture,
Juneau, Al aska, for the US Forest Service.

(PN ON BY ADM N STRATI VE JUDEE GRANT

The Bureau of Land Managenent (BLM) has appeal ed froman August 8,
1994, Decision of Administrative Law Judge John R Ranpton, Jr., finding
that the heirs of Thonas Bennett are entitled to a certificate of allotnent
pursuant to the Alaska Native Allotnent Act of May 17, 1906 (Native
Alotnent Act), as anended, 43 US C 88 270-1 through 270-3 (1970)

(repeal ed Decenber 18, 1971, A aska Native dains Settlenment Act, § 18(a),
43 US C § 1617(a) (1994), subject to pending applications). Judge
Ranpton' s Deci sion was issued after an evidentiary hearing. 1

This appeal involves a Native allotnent application filed by Thonas
Bennett (A-0842) with the General Land Gfice (AQ, predecessor to BLM
wthinthe US Departnent of the Interior, in August 1909. (Ex. 1.)

The appl i cation described unsurveyed | ands w t hdrawn for the Tongass
National Forest on February 16, 1909, by Presidential Proclanati on No. 846.
(Ex. 3.) The applicant clained Native occupancy since 1900 on the
application form The application was initially approved by the Secretary
of the Interior on June 13, 1910. (Ex. 2.)

A survey of the allotnent was subsequently nade in 1914 (Ex. 4) and
the applicant was later notified that certain |and woul d be excl uded from
the allotnment subject to the right of appeal. (Ex. 8 at 4.) It appears
that the applicant, acting through his attorney, consented to this
exclusion. (Ex. G) Subsequent to the report by the Chief of the Feld
Dvision on February 27, 1922, that the all otnent had been surveyed, the
Gm ssioner of the @QOdirected the Held Ovision to have an
investigation nade and prepare a report as to whether the application
shoul d be

1/ BExhibits introduced into evidence at the hearing are identified by
consecuti ve nunbers (BLMexhi bits) and consecutive letters of the al phabet
(Contestee' s exhibits).
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allowed, citing the recently published regulations at 48 L.D 70. (Ex. 7.)
In areport to the Comrmissioner dated August 16, 1922, whi ch was approved
by the Chief of the Held Dvision on Septenber 16, 1922, the field
examner noted that "[t]he inprovenents on this allotnent consist of three
bui I dings, all of themunoccupi ed, being erected by a cannery or saltery
whi ch was | ocated there nany years ago." (Ex. 8 at 2.) HFnding that none
of the inprovenents were erected by the applicant, who had a "substanti al
dwel Iing house" in Stka, the report concluded that Bennett had not nade
sufficient use of the allotnent to entitle himto approval and recommended
that the application be held for rejection. 1d. at 2-3. Thereafter, by
letter dated Novenber 22, 1922, the Cormissioner directed the Register and
Receiver at the local |and office at Juneau, Al aska, to notify Bennett that
the allotnent application was hel d for rejection pending an opportunity
for Bennett to show cause wthin 60 days why it shoul d not be rejected.
(Ex. 5.) It appears that no action was taken by the applicant in response
to the show cause notice (Ex. 10) and that, hence, the approval of the
allotnent application was revoked and the application was rejected by
Deci sion of March 12, 1923, signed by the Conm ssioner and approved by the
FHrst Assistant Secretary. (Ex. 11.)

The Bennett Native allotnent application was subsequently reinstated
by BLMin March 1981 in viewof the issue in this case of the sufficiency
of Bennett's occupancy and the fact that no opportunity for a hearing had
been provi ded i n accordance wth the due process rights of the applicant.
See Pence v. K eppe, 529 F.2d 135, 143 (Sth dr. 1976). 2/ A contest was

2/ Section 905(a) of the A aska National Interest Lands Gonservation Act
(AN LCA provides generally that Native allotnent applications pend ng
before the Departnent on or before Dec. 18, 1971, are either approved or,
incertain situations, subject to adjudication under the Native Al ot nent
Act. 43 USC 8 1634(a) (1994). This Board has noted that the
legislative history of section 905 of ANLCA indicates that the phrase "or
bef ore” was added to clarify that "applications which were erroneously
rejected by the Secretary prior to Decenber 18, 1971, wthout an
opportunity for a hearing shall be approved or adjudicated by the Secretary
pursuant to the terns of the section.” Federick Hward, 67 | BLA 157, 160
(1982), citing S Rep. No. 413, 96th Gong., 1st Sess. 238 (1979), reprinted
in[1980] USCCAN 5182; see Mry Qynpic v. Lhited Sates, 615 F.
Supp. 990 (D A aska 1985). Because Bennett's allotnent [ies wthin the
Tongass National Forest which was wthdrawn prior to 1968, it was not
actual |y subject to |egislative approval or adjudication under ANLCA as a
prerequi site for approval of Native allotnents under that Act is that the
ands were unreserved as of Dec. 13, 1968. See 43 US C § 1634(a) (1994).
The location of the allotnent on lands wthin the Tongass Nati onal
Forest does not itself require rejection of the application where, as here,
occupancy was assertedly commenced prior to wthdrawal. It is well
settled that a Native applicant nay be granted an al | ot nent on w t hdrawn
land if all other requirenents have been net and the applicant commenced
the required use and occupancy prior to the wthdrawal. Uhited Sates v.
Heirs of Hsie Hansen WIson, 128 1 BLA 252, 254 (1994); lhited Sates v.
Estate of George D Estabrook, 94 IBLA 38, 42 (1986); drcular 491, 50 L.D
27, 48 (1923).
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initiated by BLMto provide an opportunity for a hearing. See Pence v.
Andrus, 586 F.2d 733 (9th dr. 1978). The Board has held that a hearing
nay be required even if an applicant was notified of an earlier rejection
and no appeal was taken, since |lack of conpliance with the due process
requi renents of Pence vitiates the admnistrative finality that woul d
otherwse attend the rejection. See Lhited Sates v. Heirs of Jake Yaguam
139 | BLA 376, 380 (1997); Heirs of George Titus, 124 IBLA 1, 4 (1992). 3/

Accordingly, on Septenber 23, 1992, BLMinitiated a contest of
Bennett's allotnent application, claimng that Bennett did not nake
satisfactory proof of substantially continuous use and occupancy of the
clained allotnent land for a period of 5 years; that Bennett did not nake
"substantial actual use and occupancy of the clained allotnent |and that
was at |east potentially exclusive of others;" that Bennett's heirs did not
provi de sufficient evidence of use and occupancy in response to BLMs
July 31, 1990, notice "apprising himof the need to file additional
evi dence of use and occupancy;” and that the official case file for the
Native al lotnent application of Bennett, Serial No. A 0842, "does not
contain satisfactory proof to establish that he nade substantially
conti nuous use and occupancy of the allotnent claim" Admnistrative Law
Judge Ranpt on conducted a hearing in the matter in Juneau, A aska, on
June 10, 1993.

After the conclusion of the contest hearing, the Administrative Law
Judge issued his decision inthis case. Rather than ruling on the nerits
of the sufficiency of Bennett's use and occupancy under the Native
Alotnent Act, the Admnistrative Law Judge found that the Departnent had
already exercised its discretion to approve the allotnent at the tine
it was approved in 1910, that Bennett had obtai ned equitable title to the
allotnent as a result of the approval, and that only the mnisterial act of
issuing a certificate of approval renai ned to be perforned. Accordingly,
he held that the allotnent shoul d be i ssued.

As a threshold matter, BLMhas chal | enged this finding on appeal and
asserts that until the tine that legal title is conveyed the Departnent
has the duty to reviewthe prior conclusion that Bennett qualified for
an al l otnent when questions arise as to the validity of the application.
Wth respect to the nerits of Bennett's claimof use and occupancy of the
allotnent prior to February 1909, BLMasserts that the application nust be
rej ected because there is no evidence of record to support such occupancy

3/ ¢ have al so recogni zed that not every allotnent which was rejected

w thout a hearing was erroneously rejected in violation of the applicant's
due process rights thus requiring reinstatenent for purposes of a hearing.
Heirs of George Brown, 143 I1BLA 221, 228-29 (1998). Nb hearing is
required, e.g., wen an allotnent applicationis legally insufficient on
its face. Thus, the Board has held that when "BLMdetermnes a clai mor
application nust be rejected as a natter of law assuming the truth of

all relevant matters stated in the claimor application, it rmay reject
the claimor application wthout a hearing." Donald Peters, 26 | BLA 235,
241 n.1, 831.D 308, 311 n.1 (1976), reaff'd, Donald Peters (O

Reconsi deration), 28 IBLA 153, 83 |.D 564 (1976).
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other than the application itself. It is contended by BLMthat the record
contai ns substantial evidence of occupancy by non-Natives until at |east
1910 when the Brady famly ceased using their cabin. Further, BLMasserts
that any evidence of Native use from1900 to 1910 invol ves community use

of the tract for fishing and other activities rather than qualifying use by
t he appl i cant.

The Admini strative Law Judge's ruling was issued in response to
ontestees' contention at the hearing that the 1910 approval of the
allotnent application was final for the Departnent and that thereafter the
Department had no discretion to reject the application. ontestees cited
the opinion in Fances Degnan v. Hodel, A87-252 Av. (D A aska, Feb. 16,
1989), reaffirnmed (My 6, 1989), rev'g. darence Lockwood, 95 | BLA 261
(1987), in support of their position. A though the Degnan case was cited
by the Admnistrative Law Judge in his decision for the principle that
Departnental approval of an allotnent application vests equitable title in
the applicant and deprives the Departnent of discretion to dimnish that
title, we find this case to be distingui shable fromthe present appeal .

In a recent decision we noted that the Degnan ruling reversing the
inposition on a Native allotnent of a right-of-way for part of the Iditarod
Trail, a National Hstoric Trail, pursuant to the National Trails Systens
Act, 16 US C § 1242 (1994), was predicated on a finding that the
allotnent applicant had established a vested preference right by
denonstrating conpli ance wth the use and occupancy requirenents of the
Native Allotnent Act. Edward N O leary, 132 IBLA 337, 349 (1995) (A J.
Burski concurring). The finding that a qualifying Native all ot nent

appl i cant establishes a right which cannot be di mni shed by inposition of a
right-of-way is properly distingui shed froma hol ding that the Depart nent
lacks jurisdiction to reconsider the factual basis for approval of the
Native allotnent itself. 1d. at 349-51.

[1] The Administrative Law Judge found that once the all ot nent was
approved the Departnent retained only the mnisterial authority to issue
a certificate of approval of allotnent and had no further adjudicative
authority on the basis of a reading of contenporaneous regul ations
governing Native allotnents. See 37 L.D 615, 616 (1909). The regul atory
proviso cited by the Admnistrative Law Judge nade no direct reference to
adj udi cation of the occupancy of the allotnent applicant, noting that those
"found correct in form and wthout valid adverse clains, wll be placed
on a schedul e which wll be submtted to the Departnent for approval ."
37 L.D at 616, 1 8 This is understandabl e when it is recogni zed, as we
noted in Heirs of George Brown, 143 I BLA 221 (1998), "that it was not until
1935 that the Departnent required the conpl etion of 5 years use and
occupancy as a precondition for obtaining any allotnent of land. See
55 1.D 282, 285 (1935)" and "it was not until 1956 that the statute was
changed to reflect the requirenent that issuance of any allotnent was
dependent upon a show ng of “substantially continuous use and occupancy of
the land for a period of five years." See 8 3 of the Act of Aug. 2, 1956,
70 Sat. 954, 43 US C 8§ 270-3 (1970)." Heirs of George Brown, 143 IBLA
at 229 &
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n.9. 4 Thus, in 1909 the al |l otnent applicant coul d claimal nost any tract
of land not wthdrawn, segregated, or subject to adverse claim The Native
Alotnent Act, however, also provided that: "Any person qualified for an
allotnent as aforesai d shall have the preference right to secure by
allotnent the nonmineral |and occupi ed by hi mnot exceedi ng one hundred and
sixty acres.” Aaska Native Allotnent Act of 1906, 34 Sat. 197. Because
the land described in Bennett's application had previously been w t hdrawn
for the Tongass National Forest in February 1909, Bennett had to rely on
the assertion of a preference right based on his all eged occupancy

commenci ng in 1900. Accordingly, it was necessary to adj udicate the

appl i cati on.

[2] Were the Departnent discovers that a pendi ng public | and
grant nay not be in accordance wth the terns and conditions set forth by
Qongress, the Departnent's authority to reverse such an erroneous deci sion,
solong as legal title remains in the Gvernnent, is well-established, and
the Secretary is not estopped by principles of res judicata or finality of
admni strative action fromcorrecting or reversing an erroneous deci si on
by his subordinates or predecessors. Hawey v. Dller, 178 US 476, 489-
90 (1900) (tinper land entry); Qchard v. Aexander, 157 US 372, 381-82
(1895) (honestead entry); Knight v. Lhited Land Association, 142 US 161,
178 (1891) (erroneous survey); Schade v. Andrus, 638 F. 2d 122, 124-25
(9th dr. 1981) (purchase of A aska lands for "productive industry"); I|deal
Basi c Industries v. Mrton, 542 F. 2d 1364, 1367-68 (9th dr. 1976) (mning
claampatent); Lhited Sates v. US Borax ., 58 |.D 426 (1943) (whet her
| and was val uabl e for sodi umborate rather than cal ci umborat e,
subj ecting the land in question to | easing under the Mneral Leasing Act of
1920 rather than | ocation under the Mning Law of 1872). This remai ns so
even where "equitable title" has purportedly passed. Lhited Sates v.
Shearman, 73 |1.D 386, 434 (1966), aff'd sub nom Reed v. Mrton, 480 F. 2d
634 (9th dr.), cert. denied, 414 US 1064 (1973) (desert land entry);
Eoward N O lLeary, 132 IBLA at 343, 348-352 (Burski, A J., concurring)
(Native allotnent); Ranona Held, 110 I BLA 367 (1989) (MNative allotnent);
see Anne Lynn Purdy, 128 IBLA 161 (1994). Accordingly, in the context
of this case, we find that BLMproperly initiated a contest of Bennett's
allotnent application and we proceed to reviewthe evidence of record
presented at the hearing.

It appears fromthe record that Bennett's allotnent application clains
approxi mately 20 acres of land | ocated on the western shore of Baranov

4/ As originaly enacted, the Alaska Native Alotnent Act of My 17, 1906,
Ch. 2469, 34 Sat. 197, provided in pertinent part:

"That the Secretary of the Interior is hereby authorized and
enpowered, in his discretion and under such rules as he nay prescribe, to
allot not to exceed one hundred and sixty acres of nonmneral land in the
district of Alaska to any Indian or Eskino of full or mixed bl ood who
resides inand is a native of said district, and who is the head of a
famly, or is twenty-one years of age; and the land so allotted shal | be
deened the honestead of the allottee and his heirs in perpetuity * * *,
Any person qualified for an allotnent as aforesaid shall have the
preference right to secure by allotnent the nonmneral |and occupi ed by him
not exceedi ng one-hundred and si xty acres."
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I'sland, about 12 mles south of Stka, Aaska. The allotnent is situated
along the northern bank of a series of rapids conprising a channel which

i s bounded on either side by pronontories of Baranov Island. The channel
carries fresh water froman interior |ake, Redoubt Lake (al so known as Deep
Lake), into Redoubt Bay, which enpties into Stka Sound and the Pacific
Ccean.

The bay and the | ake derive their nane fromthe termfor a fort, i.e.,
a "redoubt.” Russians settled the location as early as 1809; their
communi ty becane known as the "Czerskoi Redoubt." (Tr. 110-11.) The
erskoi Redoubt becane a support community for fur tradesnen (Tr. 111),
and eventual |y sustained a sanm ||, facilities for salting and curing fish,
atannery, a flour mll, and other supporting enterprises for a community
that swelled to about 300 peopl e during fishing seasons. (Tr. 111, 115
17.)

The Russian settlenent declined inthe late 1850's. Prior to the
purchase of Alaska by the Lhited Sates fromRussia, the buildings and
i nprovenents on the site were sold to the American/ Russi an Gonpany of
San Francisco in 1867. (Tr. 118-19.) At the tine of this transfer,
the (zerskoi Redoubt enconpassed 160 acres | ocated on both northern and
sout hern pronontori es of Baranov |sland that bound the channel between
the | ake and the bay, including several islands |ocated in the channel .
(Ex. 26, Hgures 3 and 4.) Bennett's 20-acre allotnent falls wthin
(rerskoi Redoubt boundaries on the northern side of the channel, and
conprises about 12 percent of the total acreage wthin the Czerskoi
Redoulbt .

Bet ween 1867 and 1900 three separate commercial enterprises
successi vel y occupi ed the (zerskoi Redoubt, and naintained facilities for
processi ng and packing sal non there. (Tr. 121-22; Ex. 26 at 13-14.)
In 1900, the Baranov Packi ng Conpany deeded its interest in the (zerskoi
Redoubt to the Territorial Governor, John Brady. (Tr. 122-24, 126-28;
Ex. 26, App. B) John Brady's heirs eventual |y conveyed his interest in
the property to Shel don Jackson ol lege. (Tr. 129; Ex. 16.) Fee titleto
the land has been found by BLMto exist in the Federal Governnent (Ex. 16)
and Shel don Jackson ol | ege has rel i nqui shed any claimof title to the
(rerskoi Redoubt. (Ex. 23.) 5/

5 Inaletter to the President of Shel don Jackson ol | ege dated Jan. 23,
1990, the Acting Sate Orector of the Aaska Sate Ofice, BLM took the
position that fee title to the (zerskoi Redoubt resides in the Lhited
Sates, rather than the llege. According to that letter,

"Docunents in the formof a certificate were issued to individual s wo
received fee-sinple title to their property in 1867. These properties were
listed on Inventory "C which was nade a part of the transfer of A aska to
the Lhited Sates. (HR Ex. Doc. No. 125, 40th ong., 2d Sess. (1868)).
The Redoubt property was not included in Inventory C'

“In simlar situations, the courts hel d the occupants had, at best,
only a possessory right to the buildings and no title what soever in the
land. "

(Ex. 16 (citations omtted).) See Pan A aska F sheries, Inc., 74 | BLA 295
(1983).
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The al l ot mrent was surveyed in Septenber 1914 by US Surveyor JNQ P.
Wl ker. Wl ker located the allotnent "on the east side of Redoubt Bay near
its south end, and north of Deep Lake and al so north of the north channel
of the outlet tothe lake, * * *." The field notes of the surveyor
di scl osed the fol | ow ng i nprovenent s:

[Al cheap frane house about 12 X 20 ft., situated on the S W end
of the claim around which is a small clearing. A board wal k-
way, on framng anchored in piles of rock, about 60 ft. |ong
formng a dock for the landing of snmall boats.

The clearing of the point, on which the house is situated,
was done nany years ago by a conpany, of whi ch ex- Gvernor Brady
was the head, at which tine a cannery was operated at this point.

The cannery was situated where Bennett's house now stands, and
was destroyed by fire six or seven years ago.

(Ex. 4 at 9-10.) 6/ Vélker assessed the | and as chiefly val uabl e for
"possi bl e wat er power whi ch coul d be devel oped fromthe water fall where

it enpties fromDeep Lake into the bay, and fromthe fishing privileges in
Redoubt Bay, Deep Lake, and the passage way for sal non fromthe bay to the
lake.” 1d. at 10. According to Wl ker's notes, Redoubt Lake was "an ideal
spawni ng pl ace for sal non, and the short swft streans fromthe |ake to the
bay are favored passage-ways, and afford excel l ent fishing during the
surmer season.” |d. He surmsed that Bennett val ued the allotnent for its
fishing privileges. Vél ker described Bennett as follows: "Thonas Bennett,
the allottee, is an Indian native of A aska, about 55 years ol d, speaks
little English, has a stiff knee, owns a gas boat and lives at Stka. He
uses the house on the claimfor tenporary quarters in the fishing season.
Bennett bears a good reputation and is a thrifty Indian.” 1d.

The August 16, 1922, report of George Parks, Chief of the Juneau,
Aaska, Held Ovision, prepared in response to the request of the
Gornmi ssi oner, A.Q provided further background on the Bennett appli cation:

6/ h Jan. 31, 1914, the Gonmssioner, GQ issued a circular which
expressly required that, before the applications coul d be placed on the
schedul e for approval, survey of the allotnent should be conpleted. In
addition to surveying the lands in the allotnent application, the surveyor
was given certain additional responsibilities:

"Such surveys may be nade by aut horized surveyors under sal ary,
desi gnated by the surveyor general or supervisor. The errors of a
prelimnary survey or description wll be corrected in the final one, and
bef ore executing the latter the surveyor shall satisfy hinself as to the
good faith and qualifications of the allottee at that tine, to hold the
sane, and shall report thereon in his returns; and if the native be found
no longer entitled under said law the surveyor general wll notify the
regi ster and receiver, who wll then require the allottee to show cause
wthin 60 days why the all ot nent shoul d not be cancel |l ed by the
depart nent . "
43 L.D 88, 89 (1914) (enphasis supplied).
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Redoubt Lake, shown on the chart, is considered one of the
finest red sal non spawning | akes in that part of A aska. There
is an outlet fromthe Lake to Redoubt Bay in the formof a creek
approxi mately 250 feet long, having four different branches at
itsoutlet. This creek has a fall of sone 15 feet fromthe | ake
to high tide on Redoubt Bay. * * *

The i nprovenents on this all otnent consist of three
bui I dings, all of themunoccupied, being erected by a cannery
or saltery which was |ocated there nmany years ago. None of
the i nprovenents were built by the allottee. Noland is in
cultivation and if there is any residence nai ntai ned on the
land it nust be at infrequent intervals. M. Bennett has a
substantial dwelling house and i s known to nake his hone at

Stka, Alaska. | endeavored to get in touch wth M. Bennett
while in the vicinity but was unsuccessful as he was away
fishi ng.

* * * | do not believe M. Bennett has nade sufficient use, if
any, of the allotnent to entitle himto an approval thereof.

| therefore respectfully recormend that the application be held
for rejection and the survey cancel ed.

(Ex. 8 at 2-3.)

Sanley Davis, a Forest Service archaeol ogi st and forner head of
the cultural source managenent programin the Chathamarea of the Tongass
National Forest, which includes the (zerskoi Redoubt, testified on behal f
of BLM (Tr. 78.) FHom1979 up to the tine of the hearing, Davis had
intermttently conducted archaeol ogi cal and historical work pertaining to
the (zerskoi Redoubt; he is responsible for conpiling nuch of the data and
information pertaining toits history during the 19th century. In 1982,
Davis and a colleague, Ty Dlliplane, wote a research paper pertaining to
the "H storic (zerskoi Redoubt: Background Information and Archeol ogi cal
Testing." (Ex. 22.) Mre recently, Davis conpl eted a research paper
entitled "Russian Anerica s (zerskoi Redoubt." (Ex. 26.)

Davis identified the area of the (zerskoi Redoubt on Exhibit 24
(which is a copy of the naster title plat identifying the | ocation of
Native allotnent application A0842) as an area surrounding the area
identified as Native Allotnent Application A0842. (Tr. 137.) Hgure 4 of
Exhibit 26, entitled "Project Area Map," reveal s a nore detail ed nap of
the Redoubt area which indicates that, in addition to | ands | ocated north
of the channel, the area crosses the channel to include the Baranov |Island
promontory south of the channel, and includes three islands |ocated in the
mddl e of the channel. (Tr. 138.) Hagure 4 also reveal s that the part of
the Redoubt area north of the channel actually contains two poi nts which
jut out into the water, one west of the rapids entering Redoubt Bay and one
east of the rapids | eaving Redoubt Lake.

Davi s al so testified concerni ng communi cations he had wth High
Brady, son of John Brady, S., forner Territorial Governor of A aska.
Davis testified that in 1980, when Brady was in his late eighties,
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Brady and he travel ed by boat fromStka to the point at (zerskoi Redoubt
Brady renenibered as the | ocati on where he spent surmers wth his father.
(Tr. 131-36, 152.) According to Davis, they anchored the boat in the out-
flowfroma fresh water |agoon al ong the point of |and "occupi ed by the
Russians and | ater the canneries and salteries.” (Tr. 131.) Brady told
Davis that his father built a cabin on that spot about 1901, and the famly
spent summers there until about 1910. (Tr. 132-33.) Brady also told him
that "nmany" people fromStka would fish and pick berries at the point.
(Tr. 133-34.) Describing use and occupancy of the tract, Brady indicated
to Davis that "nobody specifically used it. BEverybody * * * fromS tka;
and there was sport fishing peopl e, people collecting berries, but no
particul ar person.” (Tr. 136.) Davis testified that Brady told himthe
house "was on the Russian site itself." Id.

In support of Bennett's use and occupancy of the | and, Contestees
introduced five affidavits taken fromheirs of Thonas Bennett, who were
unabl e to attend the hearing due to death in the famly or illness.

(Tr. 158-59.) Two of Thomas Bennett's grandchildren, both children of

his son Charles, signed affidavits in June 1993 attesting to their nenory
of their father's and grandfather's subsistence use of the | and on Redoubt
Bay.

Joseph Bennett, born in 1918 and the ol dest |iving son of Charles
Bennett, renenbered fishing and hunting wth his father and grandf at her
as a young boy, "for subsistence purposes.” Hs affidavit states:

During the late 1920's and early 1930's, | would fish and
hunt wth ny father and ny grandfather as a young boy, for
subsi st ence purposes. V¢ would go to ny grandfather's | and at
t he openi ng of Redoubt Bay and fish for sockeye during the surmer
and trap mink during the wnter. * * * M grandfather woul d |ive
onthe land in a cabin during the sumer nonths. He would dry
and salt the fish that he caught. He would al so kill deer and
dry the neat to eat during the wnter. He used that |and up
until his cabin began to deteriorate and the Governnent took the
land that he owned away fromhimin 1922. * * * BEveryone knew
that the land at Redoubt Bay was ny grandfather's | and and
treated it wth respect. M grandfather controlled the fishing
inthat area. It is ny understanding that ny grandfather woul d
control the anount of fish taken fromthe streans near his |and.

(Ex. Aat 1-2.)

The affidavit of Hsie Bennett John, born in 1916, generally
corroborates her brother's affidavit, and states:

| was born June 16, 1916, near the cannery in Chat ham
Sraits. | amthe granddaughter of Thonas Bennett and the
daughter of Charles Bennett. | knowthat ny grandfather used
the land that he applied for as his Native Allotnent. He used
the land all his life,
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| renenter ny father going back and forth from Redoubt
Bay to the Chatham Gannery in his fishing boat, the Redoubt.
M father often hel ped ny grandfather hunt and fish for
subsi stence food for our famly. | renenber ny father and
grandfather going to the land at Redoubt Bay to fish for sockeye.
They al so killed deer and fur seal at Redoubt Bay. M famly
woul d then salt and dry the neat to eat during the wntertine.
In addition, ny father built his boat to hel p ny grandfather
bring the fish he caught in Redoubt Bay to the Chat ham Gannery.

Inthe fall, ny grandfather and father put up nost of our
subsi stence food at the allotnent. During this tine, they woul d
salt and dry the fish for the wnter. In the spring, when | was
very young, maybe 5 or 6 years old, | would go wth ny parents,
ny brother and sisters, and ny grandparents to the | and at
Redoubt Bay. | renenber staying in a tent on ny grandfather's
land. Wen ny famly went to ny grandfather's |and there was
not roomenough for all of us to stay in ny grandfather's cabin.

That is why ny parents and | would sleep in the tent. * * * MW
father continued to use ny grandfather's land after ny
grandfather's death because it was our famly's traditional
fishing and hunting area. * * * Athough | was never at this | and
inthe wnter, | heard many stories about ny grandfather trapping
mnk and other aninals at his land during the wntertine. ©M
father al so trapped there during the wnter.

(Ex. Bat 1-2.)

Present at the hearing to testify on behal f of the Bennett heirs was
Eugene King, Charles Bennett's nephew (Tr. 179.) A the tine of the
hearing King was 75 years old. (Tr. 178.) During his teen years (which
woul d have been during the md-1930's), King fished wth Charl es Bennett
for about 3 years in nany areas, including Redoubt Bay. (Tr. 180.) King
testified that, while fishing in Redoubt Bay, Bennett had pointed out to
hi mwhere Thonas Bennett's house had been, on the | eft shore as they were
boating towards Redoubt Lake. Further, King indicated Bennett spoke of
the land as "our land," and tal ked of asking trappers who were unknown to
himto leave. (Tr. 182.) According to King, Bennett did not acknow edge
"whi te ownershi p" or "white occupation” of the | and where the cabin had
been. (Tr. 182-83.) King indicated he never heard himnention that Brady
had a claimto the land. (Tr. 184.) K ng stated that the Bennetts used
the land both for fishing and for trappi ng beaver and mink, as well as for
pi cking sal non berries. (Tr. 184-85.)

[3] Ina Gvernnent contest of a Native allotnent application,
the Governnent bears the burden of presenting sufficient evidence to
establish a prina facie case of invalidity, and the Native applicant bears
the burden of proof by a preponderance of the evidence when a prina facie
case has been established. lhited Sates v. Hirs of David F. Berry, 127
| BLA 196, 205 (1993); lhited Sates v. Estabrook, 94 IBLA 38, 45, 51-53
(1986). The Departnent has consistently ruled that, in order to establish
entitlenment under the 1906 Act, the applicant nust affirnatively show that
he or
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she has net the requirenents of the Act and its inplenenting regul ati ons.
Lhited Sates v. Gilbraith, 134 IBLA 75, 100-101, 102 I.D 75,  (1995).
Uhder 1956 anendnents to the Native Allotnent Act which enacted into | aw
"the substance of the Departnent's * * * regul ati ons on the subject, "
(HR Rep. No. 2534, 84th (ong., 2d Sess. 4 (1956), the Act now requires
an applicant to "nake proof satisfactory to the Secretary of the Interior
of substantially continuous use and occupancy of the land for a period of
five years in order to obtain an allotnent.” Alotnent of Land to A aska
Natives, (Solicitor's Qoinion, M36662), 71 |.D 340, 354-55 (1964).

Such use and occupancy contenpl ates substantial actual possession
and use of the land, at |east potentially exclusive of others. Lhited
Sates v. Rastopsoff, 124 IBLA 294 (1992). Departnental regul ation
43 CF. R § 2561.05(a) defines the phrase "substantially continuous use
and occupancy" as fol | ows:

The term"substantial |y continuous use and occupancy"

contenpl ates the custonary seasonal ity of use and occupancy by
the applicant of any |and used by himfor his livelihood and

wel | -being and that of his famly. Such use and occupancy nust
be substantial actual possession and use of the |and, at |east
potential ly exclusive of others, and not nerely intermttent use.

[4] To establish such use and occupancy, an applicant need not have
barred the use of his land by others. Rather, his use nust be shown to
have been potentially exclusive of others, neaning that his use has (or
shoul d have) resulted in a public awareness and acknow edgenent of his
superior right to the land, even in circunstances where others used it.
Lhited Sates v. Heirs of Jake Yaquam 139 |IBLA 376, 384 (1997); lhited
Sates v. Heirs of David F. Berry, supra, at 209; Lhited Sates v.
Estabrook, supra, at 53. 7/

Revi ewi ng the evi dence of record presented at the hearing, we find
that BLMhas submtted evi dence that the principal occupants of the site
fromthe early 1800" s through 1910 were non-Native peopl e who construct ed
the buildings and other inprovenents that were | ocated on the site in that
tine period. Prior to acquisition of Alaska by the Lhited Sates in 1867,

7/ Inthe Yaguamcase the Board rejected the argunent that in

adj udi cating, pursuant to section 905 of ANLCA an allotnent application
whi ch predated the regul atory and statutory anendnents requiring 5 years of
substantial |y continuous use and occupancy a different evidentiary standard
shoul d be used. 139 IBLA at 382-83. |Indeed, section 905 of AN LCA by
its terns, requires adjudication of allotnents pursuant to the terns of
the Native Allotnent Act of 1906, as anended. 43 US C § 1634 (1994).

A though Bennett's application is not adj udi cated pursuant to section 905
of AN LCA as noted above, we find the requirenent of substantially

conti nuous use and occupancy conpel ling in this case where, as noted above,
the viability of the allotnent application filed after wthdrawal of the

| and requires establishnment of a preference right based on occupancy.
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the land wthin the application was part of a Russian settlenent known as
the "C(zerskoi Redoubt™ which dated back to the early 1800's. This
settlenent included a sawm ||, facilities for salting and curing fish, a
tannery, a flour mll, and other supporting enterprises for a comunity
that swelled to about 300 peopl e during fishing seasons. (Tr. 111, 115
17.) In 1867, the buildings and i nprovenents on the site were sold to the
Anrerican/ Russian Gonpany of San Francisco. (Tr. 118-19; Ex. 26 at 15.)
It appears fromthe record that the tract was subsequent|y occupi ed by a
successi on of commercial fish processing facilities which acquired title to
the i nprovenents by deed from1867 to 1900. (Tr. 121-22; Ex. 26 at 13-14.)
In 1900, the last of these enterprises, the Baranov Packi ng Conpany,
deeded its interest in the (zerskoi Redoubt to the Territorial Governor,
John Brady. (Tr. 122-24, 126-28; Ex. 26, App. B)

There was testinony fromarchaeol ogist Sanley Davis that in 1980 he
visited the site in the conpany of High Brady, son of the forner Governor,
who was in his late eighties at the tine. High Brady renenbered that his
father built a cabin on the site about 1901 and that the famly spent
summers there until about 1910. (Tr. 132-33.) Hugh Brady al so rel ated
that nany people fromthe Stka area woul d use the site for fishing and
berrypi cking, but that no particular person used it. (Tr. 133-34, 136.)
Substantial 'y continuous use and occupancy at | east potentially exclusive
of others is not generally established when the |and i s occupi ed under
claimof title by a third party who has constructed i nprovenents on the
land. Evelyn A exander, 45 | BLA 28, 35 (1980); see Sate of A aska,

85 I BLA 196, 202 (1985); cf. Whited Sates v. Oleary, 125 IBLA 235 (1993)
(contest of Native allotnent properly di smssed where all ot nent appl i cant
provi ded evi dence that he acquired the preexisting inprovenents on the
tract). Thus, we find that BLMpresented a prina facie case that the
applicant and his heirs did not establish substantial actual use and
occupancy at |east potentially exclusive of others prior to wthdrawal of
the land in February 1909 for the Tongass National Forest.

The case for (ontestees consisted of affidavits and testinony. The
affidavit of Joseph Bennett, grandson of the applicant, introduced into
evi dence by ontestees, described his experiences fishing and hunti ng on
the site wth his father and grandfather as a young boy in the late 1920 s
and early 1930's. (Ex. A) Hsie Bennett, granddaughter of the applicant
who was born in 1916, related in her affidavit that she renenbered her
father and grandfather going to the land at Redoubt Bay to fish for sal non
and hunt deer and seal. (Ex. B) Sherecalled traveling to the all ot nent
as ayoung child of 5 or 6 years of age. 1d. She al so renenbered her
grandfather's cabin on the land. 1d. Eugene King, nephew of the
applicant's son, testified to having fished in the vicinity of the | and at
Redoubt Bay in the 1930's with the applicant's son, Charles Bennett.

(Tr. 180.) King also indicated that Charles Bennett showed hi mwhere
Thonas Bennett's cabin had been |ocated. (Tr. 181.)

Based on the evidence, we are unable to find that Contestees have
overcone the prima faci e case that Bennett did not occupy the all ot nent
to the potential exclusion of others prior to the wthdrawal of the |and
in 1909. Sructures erected on the land prior to 1910 were constructed by
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settlers at the Russian settlenent, the fish processing firns which
occupi ed the site subsequent to acquisition of Alaska fromRussia, or the
forner Territorial Governor. A though there was Native use of the | and
prior tothat tine, it appears fromthe record that it was communal use
and not potentially exclusive. This is not rebutted by Contestees'

evi dence of use and occupancy by Bennett in the 1920's and 1930 s.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis reversed and the allotnent application is rejected.

C Randall Gant, Jr.
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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